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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
Applicant:  Society of Cardiovascular Patient Care   

Serial Number: 86156209 

Filing Date:  January 2, 2014 

International Class: 035 

Mark:   EARLY HEART ATTACK CARE 

 

APPLICAN T’S  REPLY BRIEF  

Applicant Society of Cardiovascular Patient Care (“Applicant”) replies to Examining 

Attorney’s Appeal Brief.  

As a preliminary matter, Applicant referred to its canceled registration of U.S. Reg. No. 

2092920 for the mark E.H.A.C. EARLY HEART ATTACK CARE RECOGNITION AND 

RESPONSE CHEST PAIN CENTER in its April 21, 2014, response to Office Action. 

Accordingly, the fact of the registration is a part of the record below and may be considered as 

evidence of Applicant’s use of the phrase EARLY HEART ATTACK CARE (“Mark”) since 

1991. 

The Mark is not simply a combination of merely descriptive terms. Rather, it is a phrase 

that creates a distinctive commercial meaning that identifies Applicant’s services through its 

licensees. See In re The Hallicrafters Co., 153 USPQ 376 (TTAB 1967) (tagline QUALITY 

THROUGH CRAFTSMANSHIP not merely descriptive for radio equipment); In re Colonial 

Stores Inc., 394 F.2d 549, 157 USPQ 382 (C.C.P.A. 1968) (SUGAR & SPICE registrable for 

bakery products).  Because the term CARE is too vague to be descriptive of Applicant’s services,  
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the Mark is registrable.  In re Morton-Norwich Product, Inc., 209 U.S.P.Q. 791, 791 (T.T.A.B. 

1981) (COLOR CARE registrable as suggestive of laundry bleach not harmful to color fabrics). 

 Applicant has used its Mark exclusively for nearly twenty-five years. Long use of the 

Mark is highly relevant in determining that a mark has acquired distinctiveness. See In re Uncle 

Sam Chemical Co., Inc., 229 USPQ 223 (TTAB 1986) (SPRAYZON for cleaning preparations 

acquired distinctiveness where president submitted declaration attesting to sales figures and over 

eighteen years of substantially exclusive and continuous use).    

According to the Examining Attorney, proof of exclusivity of use is a primary 

consideration to establish secondary meaning. In re Steelbuilding.com, 415 F.3d 1293, 75 

USPQ2d 1420 (Fed. Cir. 2005).  The Examining Attorney has failed to provide even a single 

third party reference to EARLY HEART ATTACK CARE that does not refer to Applicant’s 

services. Accordingly, her evidence is competent to demonstrate the acquired distinctiveness of 

the Mark.  

The Examining Attorney argues that the hundreds of licensed third party users of the 

Mark must expressly identify Applicant as the licensor in order to establish that consumers 

associate the Mark with the services.  There is no legal basis for this requirement. The licensees 

are the consumers, and they are aware of the source of the services being provided by virtue of 

the license relationship.  Attached are the web pages referenced in Applicant’s Internet search 

results that refer to EARLY HEART ATTACK CARE.  Each demonstrates that Applicant’s 

licensees use EARLY HEART ATTACK CARE as a trademark.  

For the foregoing reasons, Applicant respectfully requests that its application be 

remanded and its Mark be allowed for publication.  
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